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plaintiff, even after notice and an opportunity to be heard, it is not necessary 
now to determine. It is enough that he did not have either the notice or the 
opportunity; for, in all judicial or quasi judicial proceedings affecting the rights 
of the citizen, it is a fundamental rule of universal application that he shall 
have notice, and an opportunity to be heard, before the rendition of any judg- 
ment, order, or decree against him. Brown v. SceggeU, 22 N. H. 548, 552 ; Ca- 
hoonv. Ooe, 57 N. H. 556, 597; Town of East Kingston v. Towk, 48 N. H. 57, 61, 
97 Am. Dec. 575, 2 Am. Eep. 174. Doubtless there are cases in which the leg- 
islature, in the legitimate use of the police power, may authorize the destruction 
of certain kinds of property without previous notice to the owner, and without 
granting him a hearing, as in the case of pulling down buildings to prevent the 
spreading of a conflagration (Pub. St. c. 115, sec. 5), and other familiar exam- 
ples ; but this is so only from necessity, and affords no defense in cases like the 
present, where the statute itself requires judicial examination of the animal, and 
a finding of its disability for use, as conditions precedent to its lawful killing." 



Wills — Undue Influence — Pkesumption. — There is no prima facie presump- 
tion of undue influence merely because the beneficiary stood in a confidential 
attitude towards the testator, but if this bare fact be considered with other cir- 
cumstances tending to show imposition, such a presumption arises, and the 
burden is cast upon the legatee to rebut it. Among such circumstances are the 
following : That testator was of weak mind ; that legatee selected the witnesses, 
or made an effort to exclude the natural objects of testator's bounty from his 
society, or to conceal the will or the f8ct that the will had been made ; that 
the will was one which the testator could not make consistently with the claims 
of duty or affection ; that legatee drew the will or caused it to be drawn. In 
re Sparks' Will (Prerogative Court of New Jersey), 51 Atl. 118. 

This is a valuable case upon the points adjudicated, holding consistently with 
the foregoing statement that the spiritual ascendency obtained by a clergyman 
over a parishioner is in the class of confidential relations, the abuse of which is 
a ground for setting aside a voluntary settlement. Citing Huguenin v. Baseley, 
2 White & T. Lead. Cas. Eq. (4th Ed.) 1156 ; AUeord v. Skinner, 48 N. J. Eq. 
607 ; Marx v. McGlynn, 88 N. Y. 357. 

The opinion also differentiates the voidibility of gifts inter vivos from the 
invalidity of wills upon the ground of undue influence, ruling, though some- 
what obiter, that in the first class of cases there arises a prima facie presumption 
of undue influence whenever the donee occupies a confidential relation, to the donor, 
citing Parfitt v. Lawless, L. B. 2 Prob. & Div. 462, and other cases. 

Per Beed, Vice-Ordinary : 

"Lord Penzance, in Parfitt v. Lawless, supra, entered into an elaborate dis- 
cussion explanatory of his notion of the reason why the courts of equity had 
laid down a rule concerning gifts more rigid than the probate court had con- 
cerning wills. The controlling reason is, I think, because by a gift a man 
strips himself of that which he can still enjoy, and of which he may have been 
seized during his life, while by his will he disposes of that which can be of 
no further use to him. As he is under ordinary conditions so much the less 
likely to do the first than the second, courts subject gifts to the sharper 
scrutiny." 



